
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COMMENT ON RECENT CASES 333 

of procedure, so the objection to the oral evidence must be taken 
in some way at the trial.* 

A. M. K. 

Fraud: Remedy of Injured Party who Affirms Contract. — 
A entered into a contract to purchase land, under fraudulent repre- 
sentations as to water rights, and in pursuance thereof, paid the 
first installment, entered, expended a sum equal to the purchase 
price in improvements, and then discovered the fraud. Had the 
representations been true, the land as improved would be worth 
several times the contract price. In fact, it was worth about one 
twentieth. What rights has A? He may adopt any one of the 
following alternatives : ( 1 ) surrender the land on demand and plead 
the fraud as a defence when sued for further payments on the pur- 
chase price; (2) sue in equity for a rescission and restoration; or, 
(3) rescind the contract and sue for damages for the fraud. All 
the above remedies require that he surrender the land. Is there 
any remedy available if he keeps the land? Clearly, if the fraud 
had been discovered, not before, but after the completion of the 
contract, he would have in addition to (2) and (3) another alter- 
native remedy, the right to retain the land and sue in deceit for 
the fraud. 1 In the case under discussion, however, the discovery 
of the fraud occurred before the completion of the contract. Should 
he not then be allowed to affirm the contract and sue for the fraud ? 
According to the cases, there are three possible solutions. 

(a) He can so affirm and sue, but must, before bringing suit, 
complete performance of the contract on his part, both as to pay- 
ments then due, and as to payments not yet due. This is the so- 
lution approved by the case of Mines v. Br ode? 

(b) The same as the preceding, except that he may sue im- 
mediately, regardless of payments not yet due. 8 This seems to be 
the better solution of the two for the following reasons. First, 
further performance after discovery of the fraud may be construed 
to amount to a waiver.* Second, acts or events subsequent to the 

6 Gard v. Ramos, (1913) 17 Cal. App. Dec. 613, 138 Pac. 108, 2 Cal. 
Law Rev. 153. 

1 Westerfield v. New York etc. Co., (1900) 129 Cal. 68, 58 Pac. 92, 
61 Pac. 667; Vail v. Reynolds, (1890) 118 N. Y. 297, 23 N. E. 301. 

2 (Jan. 21, 1914) 18 Cal. App. Dec. 177. See also Buena Vista etc. 
Co. v. Tuohy, (1895) 107 Cal. 243, 245, 255. 

3 Eames v. Morgan, (1865) 37 111. 260; Grady v. Jeffares, (1889) 25 
Fla. 743, 6 So. 828; Mclntyre v. Buell, (1892) 132 N. Y. 192, 30 N. E. 
396; Weaver v. Shriver, (1894) 79 Md. 530, 30 Atl. 189; Mlnazek v. 
Libera, (1901) 86 N. W. 100, 83 Minn. 288; and for dicta to same effect, 
see Pearsoll v. Chapin, (1862) 44 Pa. St. 9; Parker v. Marquis, (1876) 64 
Mo. 38, 41; Robinson v. Siple, (1895) 129 Mo. 208, 31 S. W. 788; Wilson 
v. Hundley, (1898) 30 S. E. 492, 494-5; Schmidt v. Mesmer, (1897) 116 
Cal. 267, 270, 48 Pac. 54. 

* Gilmer v. Ware, (1851) 19 Ala. 252; Vernol v. Vernol, (1875) 63 
N. Y. 45; People v. Stephens, (1877) 71 N. Y. 527; Thompson v. Libby, 
(1886) 36 Minn. 287, 31 N. W. 52; Nounnan v. Sutter Co. Land Co., 
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discovery of the fraud can have no bearing upon the right of 
action for the fraud. There is no reason against allowing an im- 
mediate right of action, and there is good reason for it. It is 
submitted that this is the best solution. 

(c) The third solution is to deny him all remedy on the fraud, 
if he affirms the contract. 6 Of course that does not preclude him 
from rescinding the contract, and pursuing the remedies then avail- 
able. In theory, this solution has nothing to support it. In prac- 
tice, it seems to be adopted by some courts to avoid perplexing 
questions as to the rule of damages to be followed under either 
of the other solutions, and by other courts, to meet the assump- 
tion that the mere affirmance of the contract amounts per se to 
a waiver of a right to sue on the fraud. It is submitted that both 
these grounds are bad. 

If the above is sound, the conclusion is that the defrauded 
party should be allowed to sue immediately, without tendering 
payments not yet due. The reported cases on the point are very 
few, and are not determinative one way or the other. Nearly all 
cases in practice may be decided on the basis of some closely re- 
lated, but better settled, doctrine, as merger with covenants for 
title, recoupment, rescission, apportionment, implied and express 
warranties, breach of the contract itself, etc. No doubt the safe 
course when such a case actually presents itself, is to follow the 
beaten path, and elect one of the remedies based upon rescission. 

O. F. M. 

Larceny by Trick : False Pretenses. — In People v. Rial, 1 the 
prosecuting witness handed his property to the defendant at a pool- 
room to bet on a horse race, the defendant having advance infor- 
mation of the result. The defendant gave the money to one R. to 
place with the bookmaker. The usual mistake was made; R. bet 
to win instead of to place and the money was lost. The poolroom 
was a fake and all connected with it confederates. On an indict- 
ment for larceny the principal defense asserted was that the crime 
was false pretenses. The defense was properly overruled as the 
prosecuting witness gave the defendant possession, not property. 

The early common law protected a man from having his prop- 
erty taken without his consent, but if he entered into business re- 
lations with another and delivered up the possession, even though 
induced by fraud, there was, generally speaking, no crime com- 
mitted. As commerce and commercial morality developed, it was 



(1889) 81 Cal. 1, 22 Pac. 515; Marsalis v. Crawford, (1894) 8 Tex. Civ. 
App. 485, 28 S. W. 371; Minnesota etc. Co. v. Grueben, (1897) 6 Kan. 
App. 665, 50 Pac. 67; Kingman v. Stoddard, (1898) 85 Fed. 740, 29 
C. C. A. 413. 

s.Gifford v. Carvill, (1866) 29 Cal. 590. 

1 (Jan. 23, 1914, rehearing denied by Supreme Court March 23, 1914) 
18 Cal. App. Dec. 129, 139 Pac. 661. 



